How to Fight Fair Use Fear, Uncertainty, and Doubt: The Experience of One Open Educational Resource
In October 2003, the Massachusetts Institute of Technology (MIT) officially launched an ambitious project to offer what it was calling an "open educational resource" (OER). This was after a grand pronouncement in a 2001 article by Carey Goldberg in the New York Times: "Auditing Classes at MIT, on the Web and Free" (Goldberg, 2001 ). In that announcement, then university President Charles Vest said that it would offer virtually all of its courses online, including materials like lecture notes, problem sets, syllabi, exams, and video lectures. Professors' participation would be voluntary, but users would not earn college credits.
Many, many questions ensued. Why would it succeed where others had failed in the Web educational technology landscape (Arnone, 2001; Carlson & Carnevale, 2001) ? Why was MIT giving the content away for free? What if no faculty wanted to participate? What about intellectual property? As Goldberg (2001) wrote, "there is the question of intellectual property, already a thorny one in academia as the promise of Internet riches exacerbates the question of who owns the electronic rights to a professor's lectures and research."
The Creative Commons was still in its infancy in 2003 and did not yet exist in its present form. As the university's faculty advisory committee and senior administrators considered the way in which they wanted the OER to be used, it was decided that the principle of allowing users to take advantage of what is now known as the "Five R's" identified by Wiley (n.d.) , "retain, reuse, revise, remix, and redistribute," was the common goal. From the beginning, addressing copyright was of paramount importance, but still widely misunderstood. The faculty advisory committee charged with representing their colleagues, attorneys from the Office of General Counsel, and a newly hired Director of OpenCourseWare assembled to consider the licensing options. All agreed that that they should request permission to publish a professor's work via a non-exclusive license to allow her to reserve her copyright for other uses, so one was promptly written (see Appendix A). However, how should the rest of the material be handled? What about content not owned by the faculty, such as textbook images or unsourced web photos? Music or film clips? No policies existed, and opinions ranged from "all educational use is fair use" to "fair use is an invitation to be sued."
Against this backdrop, the staff charged with delivering this content took a conservative position and avoided making any fair use assessments for third-party material. If permission could not be obtained, the material would either be recreated graphically, or be removed and replaced with a citation and a link to its home on the Web (if possible) Where permission cannot be obtained and commissioning a new image is not appropriate, a citation of the removed object appears, ideally with a link to its home in the Internet. Descriptive text is left in its place. In Figure 3 , the images were from a book published by W.H. Freeman. This publisher will not grant permission to us under the terms of our Creative Commons license, thereby requiring us to remove the images.
The MIT OpenCourseWare (OCW) staff is comprised of a publication team who recruit courses and work directly with faculty to move the course along from its original course files to the OCW format. The production team oversees the overall look and feel of the website and is responsible for the quality assurance process to make sure the content is free of errors and is accessible to all users. Lastly, the copyright team is responsible for seeing that all content is properly licensed under the Creative Commons BY-NC-SA license (Creative Commons, n.d.) . It took the OCW staff a full seven years to understand and eventually take advantage of fair use for its publication. During the development phase of this Code, the support of the scholarly librarians and intellectual property attorney groups from each institution cannot be overstated. Some attorneys were members of the OpenCourseWare Code's drafting team while others were consulted during the drafting stage. Some librarians belonged to the drafting team while others were interview subjects. At some of the participating schools, for example, the OCW projects were run out of the libraries themselves and the librarians provided helpful research data. If the document did not reflect the library's commitment to providing access to information freely and openly, it would not be useful to its mission of service. If the lawyers at an institution could not stand behind the interpretation of fair use laid out in the OpenCourseWare Code, that would leave the OCW just as vulnerable to infringement claims as before. Each iteration of the document included these stakeholders (librarians and intellectual property attorneys) at every step, in order to ensure buy-in from everyone.
Information about the roll out of the OpenCourseWare Code at each member institution is unavailable, but bringing the theory into practice at MIT, OCW staff began in earnest with the training of the staff in the winter of 2010. The publication team (that is, the team members who recruit and build courses) were used to the meticulous process of tracking copyright in each course in the form of "objects" (permissions, commissions, and citations). Now, they needed to learn about the copyright exception of fair use. As interview subjects for the research that lead up to the OpenCourseWare Code's publication, a few staff members knew this was on the horizon. Levels of understanding of fair use varied widely, and there was some anxiety about interpreting it incorrectly. Staff began by reading the OpenCourseWare Code itself. This was followed by a training session led by Weeramuni, where fair use was reviewed in its context of Section 107 of U.S. copyright law. It was emphasized that fair use is not a formula or checklist, but a weighing of the factors to see where the balance may lie. Using examples of images, charts, and text to make fair use determinations from some courses under development came next, and plenty of time was reserved for questions. There are always a lot of questions about fair use! When new employees arrive at MIT OCW and are trained for their job, a significant amount of time is spent familiarizing them with the ins and outs of copyright. With regard to fair use, they receive an important message that fair use is "like a muscle;" that is, the more you think about how to apply it to your content, the easier it is to make judgements as to whether it works. In addition to receiving their own copy of the OpenCourseWare Code, they are encouraged to avail themselves of some of the tools on the university's Libraries website, such as the excellent Fair Use Quiz (Finnie, n.d.) or Library Guide (Dunn, 2014) .
Having gone through the gamut of all this training, the publication team that is now in place at MIT OCW feels confident they have a working knowledge of how to judge what a fair use is and is not. The result is a portfolio of courses that are more complete and richer in their content. For example, where you used to see "Image removed for copyright restrictions" (Figure 3) , you now see the statement at the bottom of Figure 5 .
Figure 5. Example of an image used under a claim of fair use
This expansion is reflected in the data tracked as well. As mentioned above, the staff has always tracked its copyright decisions for each course at a granular level so that each object could be identified and labeled correctly. This was both so that the university could trace the provenance of materials that faculty didn't create and users understood what was covered under the site's Creative Commons license and what was not. Until 2009, all content on MIT OCW was reusable under the Creative Commons BY-NC-SA license. This was about to change, so the staff needed to rethink its approach. The end result is what is seen in Figure 5 -a copyright statement excluding content from its license and directing users to its information page about the fair use policy. The OCW copyright team wanted to see how the implementation of the fair use code enriched the publication, so they looked at the data ( Figure 6 ). (Aufderheide, 2009 ) which told the story of courses that were stripped bare of copyrighted materials and so full of holes as to render them practically useless as teaching materials and highly problematic for online users (Aufderheide & Jaszi, 2011) . As the OpenCourseWare Code was written under the guidance of Aufderheide and Jaszi, each member of the group understood how best to interpret and apply fair use in a way that made the most sense for their respective open educational resource (OER). In particular for this university, the focus was the following: is the content being transformed to give it new and original meaning? Furthermore, is the amount being used appropriate for the pedagogical purpose?
This led to a break through decision for the university's OCW. Since the fall of 2007 it had published a film studies class called "The Film Experience, " which necessarily included film clips as part of his teaching materials. Omitting them due to copyright concerns resulted in varying levels of user satisfaction. The professor was very unhappy with the outcome as well. Although the he was eager to publish it as it was, the university believed that it was too risky to show his complete video lectures-which included the clips-and risk copyright infringement claims. After the OpenCourseWare Code was implemented in 2010, the course was published again with the complete set of video lectures, all film clips being used under a claim of fair use. At the end of each lecture there appears an end slate similar to that in Figure 7 . This version of the course was published late in 2015. To date, no film studio or any other copyright holder has issued a take-down notice. The OpenCourseWare Code works! Unfortunately, all of this good news about fair use in OER does not prevent misunderstandings by content holders or their representatives. For example, MIT OCW received a demand to sign a license and pay a fee ten years after an image demonstrating a scientific principle had appeared in a course. The use of the image met all of the factors of fair use, but the correspondent was insistent: "note that the use of an image within a different institutional context is not sufficient to constitute 'transformative' use-if it were, copyright would be all but meaningless" (Zoe, [no last name given], personal communication, April 13, 2016) . The image remains in use and no further correspondence took place.
A second case occurred in 2015, when a publisher was trying to recover a "missing" permission invoice for the use of an image of a book cover that briefly appeared in a video lecture. The explanation provided by the OCW copyright team was that rather than agree to the publisher's Weeramuni 11 terms and fee, it was determined that fair use worked for the material and that it relied on the OpenCourseWare Code to draw its conclusion. The correspondence that took place between the original email in 2011 and an attempt to collect a licensing fee in 2015 can be found in Appendix B and revealed how much the publisher did not know about fair use. Kevin Smith (2017) wrote about library work that "involves a distressingly common situation-a copyright holder who does not understand what the rights they hold actually are. "
Nevertheless, it remains important to focus on the amazing potential that fair use unlocks for content creators in the area of OER. Open educational resource producers are not publishing in the "walled garden" of a learning management system but in an open access World Wide Web environment that is free to all comers. That makes them no less eligible to take advantage of copyright exceptions than any other content-producing industry in the U.S. As long as the material is identified as fair use and exempt from copyright protection, and users are informed about these exceptions and under what this circumstances content could be reused, there are many opportunities to clear up the uncertainty and misunderstandings surrounding fair use in OER. GRANT OF LICENSE: For good and valuable consideration, the receipt of which I hereby acknowledge, I (the "Author(s)") grant to the Massachusetts Institute of Technology ("MIT") a perpetual, royalty free, non-exclusive license to use, reproduce, copy, translate, modify display, create derivatives of and distribute via the MIT OpenCourseWare ("MIT OCW") Web site and any other distribution channel and in any media now known or that is hereafter developed that is used by MIT OCW to distribute MIT OCW content, the materials provided by me to the MIT OCW program (the "Materials").
2.
MIT OCW USE: I understand and agree that through the MIT OCW program the Materials will be available to third parties who will be granted a perpetual, royalty free, non-exclusive license to use, reproduce, distribute, translate and modify the Materials solely for educational and non-commercial purposes.
3.
ACCURACY OF MATERIALS: I acknowledge that I am solely responsible for the correctness of my Materials, their adherence to high academic standards, and their accurate reflection of the content and pedagogy of the course.
4.
ATTRIBUTION: Unless I decline below to have my name associated with the Materials, MIT will require all users of MIT OCW to attribute any use of any of the Materials in a form that will include my name, my title or status, the year the Materials were created (as indicated on the Materials), and any copyright information (as indicated on the Materials). MIT agrees that it will not post my telephone number, email address or any other contact information, and will post only MIT OCW contact information.
5.
STATUS OF COPYRIGHT: MIT acknowledges that nothing in this license will constitute a transfer or assignment of the copyright in the Materials to MIT. MIT further acknowledges that I will continue to own any copyright that I currently hold in any of the Materials.
6.
AUTHORITY AND THIRD-PARTY PERMISSIONS: I represent that, except where the Materials indicate otherwise, I am the owner of the copyright or other proprietary right in the Materials and that I have authority to grant this license. I further represent that I have identified and/ or labeled all parts, items, and materials incorporated into the Materials that may be subject to a copyright or other proprietary right held by a third party. In the event an MIT employee or student is named in a third-party action regarding the Materials, MIT may indemnify the named employee or student, provided the employee's actions were made in good faith and within the scope of their duties or responsibilities. Where multiple MIT contributors have added materials through multiple offerings of the course over time, I have identified those contributors, where known. I understand that MIT will attempt to obtain any required permission or copyright clearances necessary for publication of the Material on MIT OCW and that I am not obligated to do so. If any of the Materials are based upon work that I completed from a grant or agreement sponsored by a third party, other than MIT, I represent and warrant that I have fulfilled any right of review or other obligations required by such contract or agreement.
Important: Unauthorized use of third-party copyrighted work is illegal, unethical, raises significant financial liability, and damages the reputation of MIT and its faculty. Contributors must exercise scrupulous care to identify the source of every third-party owned element in the Materials.
7.
STUDENT WAIVER: If I am an MIT student, I understand that if I have elected above to authorize MIT OCW to publicly disclose my name and MIT title or status, as an author of the Materials to third parties accessing the MIT OCW Web site, as part of the above-described rights granted by me to MIT OCW to use my Materials (which Materials may have been prepared by me as part of my class work at MIT), that I am waiving rights that I may have under MIT's Student Information Policy, as the same may be amended from time to time (as posted on MIT's web site) and the Family Education Rights and Privacy Act, to withhold this student information from disclosure, and that my grant of rights to MIT OCW is perpetual, and accordingly, this student information will remain available following the term of any class in which I may have created the Materials. I retain the right to revoke, in writing, this waiver and the rights granted to MIT OCW to use my name, title/status or Materials, with respect to any actions of MIT OCW occurring after the date it receives my revocation (understanding that MIT OCW has no obligation to address any uses of my name, title/status and Materials by any one accessing the MIT OCW Web site prior to this revocation). You may print and sign the license and return it to our office; or simply reply to this email with the statement: "I approve the terms of the MIT OCW IP License and Release Form. " We would be grateful for a response by: 5/25/2010. If you are the wrong person to review this request, we would be grateful for any forwarding information you can provide.
MIT OCW is a web-based electronic publishing initiative described at http://ocw.mit.edu MIT OCW is a free and open publication for students, instructors, and self-learners around the globe. We have published over 1800 courses from across the Institute, and receive an average of over thirty-five thousand visits per day. We have four translation partners, over one hundred and twenty mirror sites, and affiliate OCWs in more than a dozen countries as part of the Open Courseware movement.
Use of your content on OCW is governed by a Creative Commons license, details of which can be found here:
http://ocw.mit.edu/OcwWeb/Global/terms-of-use.htm If you have any questions please contact me directly at (617) Thank you for your email regarding the cover from American Plastic: A Cultural History by Jeffrey L. Meikle. When you replied to our permission request on June 1, 2010, you stated that "Rutgers University Press does not participate in such programs. " The terms you offered to us as an alternative to our proposed usage were more restrictive than we had originally requested and did not allow for publication on our web site. We therefore conducted an analysis in accordance with the Code of Best Practices in Fair Use for OpenCourseWare and determined that the fair use doctrine permitted us to retain the image in the course. Please note that, in accordance with our standard practice, we have given full attribution to the image and have excluded it from the Creative Commons License that applies to the video in which the image appears. As a result, we will not be paying the permission fee you refer to below. Thank you for following up on this matter. It was indeed a long time ago! As I explained to [A] in an email of 7/20/2011, we determined that use of the work in question met the standard for the copyright exception of fair use in Sec 107 of the Copyright Act. Since this standard does not require a license to grant permission, no payment of a fee is needed. I will directly forward the correspondence between [A] and me from four years ago, to which I received no reply.
Please let me know if you have additional questions.
Sincerely, Lindsey Weeramuni
Rutgers University Press to Weeramuni, November 3, 2015 (2) Date: November 3, 2015 at 2:11:13 PM EST To: <lweera@mit.edu> Subject: Re: Outstanding Permissions Dear Lindsey, Thanks for passing this along -it clears up a lot of questions. I've looked at the footage and while I agree that the use of the specific image falls under fair use, I'm uncomfortable with the fact that MIT seemed to decide it fell under this clause without consulting [A] . If you should ever need to seek permission for a similar situation, please let me know if you wish to use the item in question under fair use. That way, I can formally approve (or reject) a request for fair use and make a record of it, instead of following up on a fee only to learn the permission in question was already being used under fair use guidelines.
Again, thanks clearing this up so quickly. (E., personal communication, November 3, 2015) .
